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DOCKET NO. W~01303A-07-0209IN THE MATTER OF THE APPLICATION OF
ARIZONA-AMERICAN WATER COMPANY,
AN ARIZONA CORPORATION, FOR A
DETERMINATION OF THE CURRENT FAIR
VALUE OF ITS UTILITY PLANT AND
PROPERTY AND FOR INCREASES IN ITS
RATES AND CHARGES BASED THEREON
FOR UTILITY SERVICE BY ITS SUN CITY
WASTEWATER AND SUN CITY WEST
WASTEWATER DISTRICT. STAFF'S REPLY BRIEF

1. INTRODUCTION

11. FIRE FLOW IMPROVEMENT PROJECT

6

7

8

9

10

11

12

13 The following is Staffs reply to the initial briefs filed by Arizona-American Water Company

14 ("Company"),  the Residential Utility Consumer Office ("RUCO") and the Town of Youngstown

15 ("Town"). There remain few areas of disagreement between Staff and the Company and Staff and

1 6  R UC O . Staff continues to disagree with RUCO on the issue of fire flow improvements and the

17 proposed fire flow cost recovery mechanism ("FCRM"). Contrary to the characterization by RUCO

18 that the discretionary fire flow improvements included in rate base was a "Joint Proposal of Staff, the

19 Company and the Town", Staff did not make a proposal with the Company or the Town but merely

20 agreed that the improvements were necessary for public safety and health and recommended, with

21 changes, that the Company's proposal for a method of recovery for costs expended for fire flow

22 improvements be approved. Staff and the Company continue to disagree on the capital structure.

23

24

25

26 Staff would urge the Commission to approve the proposed fire flow improvement project and

27 the proposed FCRM. All parties in this docket agree that adequate fire flow is necessary to public

28 health and safety. No party is in disagreement as to the Commission's authority to require public

A. R U C O ' s  a rg u me n t  th a t  th e  T o w n  is  n o t  le g a l ly  p ro h ib i te d  f ro m fu n d in g  p r iv a te

utility investment is contrary to the evidence and case law.



1 s e rvice  corpora tions  to ope ra te  in s uch a  wa y a s  to "promote  a nd s a fe gua rd" the  s a fe ty of the

3

4 How improve me nt proje ct' Ma yor Le Va ult te s tifie d tha t Youngtown is  pre clude d by cons titutiona l

5 re s trictions  a nd its  own la ck of fina ncia l re s ource s  from providing funding S ta ff be lie ve s , a s  is

6 be lie ve d in the  P a ra dis e  Va lle y docke t,3 tha t RUCO's  re lia nce  on Town of Town of Gila  Be nd v.

7 Wa IIe dLa ke  Door Compa ny, 107 Ariz. 545, 490 P .2d 551 (1971) is  misplaced.

8

2 ra te pa ye rs  it s e rve s .

In its  initia l brie f, S ta ff conclude d tha t the  Town of Youngtown ha d no me a ns  to fund the  fire

RUCO, in its  initia l brie f, a rgues  tha t the re  is  no lega l prohibition preventing the  Town or Sun

9 City from funding the  Compa ny's  fire  flow inve s tme nt. RUC() a ls o a rgue s  tha t the  Commis s ion

10 s hould re je ct the  Town's  cla im tha t the  Gift Cla us e  in the  Arizona  Cons titution prohibits  it from

12 but nowhe re  in the  re cord doe s  the  Town a rgue  tha t it is  una ble  to fund the  fire  flow improve me nt

13

14 the  hold ing  in the  Town of Gila  Bend.

11

15 RUCO na rrowly inte rpre te d Town of Gila  Bend, to

16 [only] de a ls  with the  powe r of municipa litie s  to e nga ge  in compe tition with bus ine sse s  of a  public

17  na tu re . RUCO a ls o broa dly inte rpre te d Town of Gila  Be nd to hold tha t the  Gift Cla us e  is  not

18 viola te d if public funds  a re  spe nt for public purpose s . Ba se d on its  inte rpre ta tions , RUCO conclude d

20 inves tment.

21 Not only a re  the  fa cts  of Town of Gila  Be nd dis tinguisha ble  from the  fa cts  in this  ca se , but

22 RUCO a ls o mis inte rpre ts  the  le ga l holdings . In Town of Gila  Be nd, a municipa lity e nte re d into a

23 contra ct with a  priva te  compa ny to cons truct a  wa te r ma in to the  compa ny's  pla nt to provide  fire

24

25

26

27

28

77 5

1 S ta ffs  Br. a t 13.
z Tr. a t 279, 281-83.
3 See Docket No. W-01303A-05-0405 et. a l, S ta ffs  Reply Brief a t 2.
4 RUCO's  Br. a t 4-5.
5 Id a t 6 (emphas is  in the origina l).
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f1ow.6 The  municipa lity re fuse d to pe rform unde r the  contra ct a nd the  compa ny sue d for spe cific

The  court e xa mine d whe the r the  a gre e me nt viola te d e ithe r Article  9, S e ction 7 (the  Gift

the  court expla ined the  purpose  of the  Gift Clause  s ta ting tha t:5

6 This  s e ction provide s , in  e s s e nce , tha t a  town ma y not ma ke  gifts ,
dona tions  or grant subsidies  to priva te  ente rprises , nor may it pledge  its
credit or inves t public funds  in any such priva te  ente rprise7

8 The  court then re jected the  town's  a rgument tha t the  agreement viola ted the  Gift Clause  because  the

9 wa te r ma in would only be ne fit the  priva te  compa ny. The  court's  prima ry re a son wa s  tha t "owne rship

even

11 though the  priva te  company benefited from the  water line , the  public a t la rge  a lso directly bene:tited.10

12 In this  ca se , the  Compa ny will ultima te ly own a nd control the  pla nt, unlike  the  fa cts  in Town

13 of Gila  Be nd  S ta ff would a rgue  tha t the  is sue  in the  ins ta nt ca se  is  not who be ne fits  from fire  flow

14 improve me nts , which is  a t the  crux of RUCO's  a rgume nt, but ra the r who would own a nd control the

15 pla nt. The  court dis tinguishe d ca se s  whe re  owne rship a nd control of a n a s se t re ma in with a  public

10 a nd control ove r the  wa te r line  a re  to re ma in in the  Town."9 The  court furthe r conclude d tha t,

2 1

2 2

2 3

2 4

2 5

2 6

2 7

2 8

16 entity from cases  where  a  priva te  ente rprise  becomes the  owner.

17

18 the  Town to purcha se  the  whole  of the  e xis ting wa te rworks  be fore  it ca n la wfully be gin cons truction

19 of the  wa te r line ." 11 In Town of Gila  Be nd, the  agreement required the  town to construct a  wate r line

20 from a  wa te r ta nk owne d by the  Southe rn Pa cific Ra ilroa d Compa ny to the  pla nt.l2 Appa re ntly, the

town of Gila  Bend argued tha t the  agreement viola ted the  s ta tutes  because  it did not include  purchase

of the  wa te r tank.

6 Town of Gila  Bend, 107 Ariz. 547, 490 P.2d 553 (1971).
7 Id a t 548, 490 P.2d a t 554.
8 Id a t 549, 490 P.2d at 555 (emphasis  added).
9 Id.
10 Id.
11 Id a t 550, 490 P .2d a t 556.
12 ld. a t 547, 490 p.2d at 553.
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8

9

10

11

12

13

The  court re je cte d the  town's  a rgume nt, e xpla ining tha t a  "brie f re a ding of these  sections

discloses  tha t they dea l with the  power of municipa litie s  to engage  in compe tition with bus inesses  of

a  public na ture ."13 The  court concluded tha t the  s ta tutes  were  inapplicable  because  the  town did not

s e e k to  compe te  "with  the  e xis ting  wa te rworks ."14 The re fore , the  a gre e me nt could re quire

construction of the  wate r line , but not purchase  of the  wate r tank, without viola ting the  s ta tutes .

fund ing  the  Compa ny's  fire  flow inve s tme n ts  be ca us e  the  Town  is  no t compe ting  with  the

Company.15 RUCO fa ils  to acknowledge  the  factua l diffe rences  be tween this  ca se  and the  Town of

Gila  Be nd as well as  misconstrues the  court's  reasoning.

Unlike  the  Town of Gila  Be nd, the  Town will not own the  fire  flow pla nt. Thus , RUCO's

re liance  on the  case  is  unfounded. Additiona lly, the  court's  brie f reasoning does  not address  whe the r

a  municipa lity ma y inve s t public funds  in a  priva te  utility without viola ting the  s ta tute s . More ove r, it

is  unreasonable  to assume tha t the  court would reach such a  conclusion because  it would be  contra ry

14 to the  court's  holding on the  Gift Cla us e .

15

16

17

18

19

20

21

22

RUCO's  a rgume nt fa ils  to  re cognize  tha t the  improve me nts  would  not jus t be  ma de  in

Youngs town or S un City. P ortions  of the  improve me nts  lie  within the  City of P e oria . RUCO ne ve r

a ddre sse s  how the  Town or Sun City ca n fund proje cts  tha t ta ke  pla ce  within the  bounda rie s  of the

City of Pe oria . Furthe r RUCO a rgue s  tha t the  Sun City Re cre a tion Ce nte r ha s  a uthority to fund the

improvements  and tha t the  improvement project is  the  type  of discre tiona ry project tha t is  within the

purvie w of the  Re cre a tion Ce nte r.l6 A re vie w of the  Article s  of Incorpora tion of the  Re cre a tion

Cente r found a t the ir website  does  not revea l a s  a  pa rt of the  authority of the  Cente r, to "fund or build

fire  flow improve me nt proje cts ".l7

RUCO specula tes  tha t the  Company intends to use  the  model approved in the  Paradise  Valley

24 ca s e  in a ll of its  dis tricts  a nd the  e nd re s ult would "in the  long run je opa rdize  the  a fforda bility of

23

25

26

27

28

13 ld at 549, 490 p.2d at 555 (emphasis added),
14Id.
15 RUCO's Br, at 6.
16 Id at 12.
I7http://www.sunaz.com/pdfs/corporate/Articles%20of%20Incorp.pdf.
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B. Fire flow improvements already exist in rate base.

wate r se rvice  in Arizona".18 There  is  nothing in the  record tha t sugges ts  tha t protecting public sa fe ty

would make  wa te r una ffordable . In fact, the  Sun City Dis trict has  one  of the  lowes t wa te r ra te s  in the

s ta te . And furthe r a s  s hown in both the  Compa ny's  a nd S ta ff's  la te  file d e xhibits , the  burde n on

ra tepayers  in te rms of cost is  re la tive ly sma1l.19 Further, each case  is  judged on its  own merits  as  was

5 s ta te d in the  P a ra dis e  Va lle y De cis ion." The re  is  nothing tha t would sugge s t tha t the  Commiss ion

6 would not investigate  and reach a  conclusion based on the  facts  of a  specific case .

7

8 RUCO a rgue s  tha t the  fire  flow improve me nts  should not be  include d in ra te  ba se  be ca use

9 they a re  discre tiona ry, the re  is  no Commiss ion rule  or s ta tue  tha t gove rns  or se ts  a  tire  flow s tanda rd

10 a nd tha t the  e xpe nditure s  will s ignifica ntly incre a se  the  ra te  ba se  a nd not produce  a ny incre me nta l

l l revenue . S ta ff Witne ss  Ale xa nde r Iggie  te s tifie d tha t S ta ff vie ws  public sa fe ty proje cts  a s  re ve nue

12 ne utra l.2 l

13

14

Furthe r, e ve n RUCO's  witne s s  Ma ryle e  Dia z Corte z re cognize d tha t fire  hydra nts  a nd

mains already exist in rate  base. 22

111. COS T OF CAP ITAL

15 S ta ff continue s  to dis a gre e  with the  Compa ny re ga rding the  Compa ny's  Ca pita l S tructure .

16 Sta ff recommends including short-te rm debt in the  capita l s tructure . The  Company a rgues  tha t unless

17 S ta ff can show tha t short-te rm debt is  a ctua lly be ing used to finance  long te rm asse ts  and tha t S ta ff

18 has  ca lcula ted a  typica l short-te rm debt ba lance , then S ta ff has  not me t the  burden of proof to show

19 tha t short-te rm debt should be  included in the  capita l s tructure .

20 Compa ny witne ss  Tom Brode rick a cknowle dge d tha t short-te rm de bt is  a  compone nt of ca pita l

21 cos ts ." Short-te rm debt is  pa rt of the  capita l s tructure , and its  use  in te rms of its  representa tion in the

22 Compa ny's  ca pita l s tructure  is  not re le va nt. S ta ff could not tra ce  a  dolla r of s hort-te rm de bt a nd

a ss ign tha t pa rticula r dolla r to a  proje ct. Dolla rs  a re  not color-code d. S ta ff subscribe s  to a  principle2 3

2 4

2 5

2 6

2 7

2 8

18 RUCO's  Br. a t 4.
19 See Staffs  Br. a t 11-12.

21 Tr. at 974:23-24.
22 Id at 630-32.
23 14 at 420.
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1 of financia l theory tha t money is  fungible  and a  dolla r collected from any pa rticula r source  cannot be

2 ass igned to a  pa rticula r project. All funds  form a  s ingle  pool of capita l used to finance  a ll a ctivitie s .

3 The  Compa ny a rgue s  tha t s hort-te rm de bt us e d to fina nce  working ca pita l a nd Cons truction

4 Works  in P rogre s s  ("CWIP ") should not be  include d in a  compa ny's  ca pita l s tructure .24 S ta ff doe s

5 not a djus t a  compa ny's  ca pita l s tructure  ba se d on wha t funds  a re  use d for a ctivitie s  whe the r or not

6 those  a ctivitie s  a re  include d in ra te  ba se . RUCO a rgue s  tha t the  short-te rm de bt use d to fina nce  a

7 Ce ntra l Arizona  P roje ct Tre a tme nt Fa cility, White  Ta nks , s hould be  e xclude d from the  ca pita l

8 structure.25 S ta ff ma inta ins  tha t it is  impos s ible  to de te rmine  wha t dolla rs  in the  a va ila ble  pool of

9 capita l is  a ss igned to tha t project. Such debt should be  included in the  Company's  capita l s tructure .

10 S ta ff con te nds  tha t the  inc lus ion  o f s hort-te rm de b t g ive s  a  more  a ccura te  vie w the

l l Compa ny's  fina ncia l pos ition. S ta ff continue s  to urge  the  a doption of its  re comme nde d ca pita l

12 structure  of 61% debt and 39% equity.

13

14 S ta ff continue s  to urge  tha t the  tire  flow improve me nt proje ct be  a pprove d a long with the

15 FCRM a s  propos e d by S ta ff. S ta ff be lie ve s  tha t the  proje ct impa cts  the  he a lth a nd s a fe ty of the

16 Compa ny's  ra te pa ye rs  a nd the  a pprova l of s uch a  proje ct is  within the  Commis s ion's  a uthority.

17 RUCO's  pos ition fa ils  to ide ntify a n a lte rna tive  me a ns  of to iiund the  proje ct a nd fa ce ts  of the ir

18 pos ition a re  not supported by the  law or the  record and should thus  be  dis rega rded. S ta ff a lso urges

19 th e  Co mmis s io n  to  a d o p t its  re c o mme n d e d  c a p ita l s tru c tu re ,  o f 6 1 %  d e b t,  3 9 %  e q u ity.

20 RESPECTFULLY submitted this  27th day of Februa ry, 2008 .

21

22

Iv. CONCLUSION

23

24

7 I

25

26

27

28

Robin R. Mitchell
Attorne y, Le ga l Divis ion
1200 West Washington Street
P hoe nix, Arizona  85007
Te lephone : (602) 542-3402

24 Company's Br. at ll.
Zs Rico's Br. at 23.
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